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ICNZ submission on exposure draft of the Financial Markets Conduct 
(Regulated Financial Advice Disclosure) Amendment Regulations 2019 

Thank you for the opportunity to submit on the exposure draft of the Financial Markets Conduct 
(Regulated Financial Advice Disclosure) Amendment Regulations 2019 (‘exposure draft’ or ‘disclosure 
regulations’), which was released for comment by the Ministry of Business, Innovation and 
Employment (MBIE) on 10 October 2019. 

ICNZ represents general insurers that insure about 95 percent of the New Zealand general insurance 
market, including about a trillion dollars’ worth of New Zealand property and liabilities.  ICNZ members 
provide insurance products ranging from those usually purchased by individuals (such as home and 
contents insurance, travel insurance, motor vehicle insurance) to those purchased by small businesses 
and larger organisations (such as product and public liability insurance, professional indemnity 
insurance, commercial property, and directors and officers insurance). 

Please contact Andrew Saunders  if you have any questions on 
our submission or require further information.   

This submission is in two parts: 

• Overarching comments 
• Responses to questions in the consultation document released with the exposure draft 

Overarching comments 

ICNZ has consistently supported the introduction of the enhanced disclosure regime for financial 
advice and welcomes the introduction of commission/incentive related disclosure.  It is critical the 
disclosure regime is effective in achieving a level of disclosure to customers of information that allows 
them to make reasoned judgments about the extent to which remuneration arrangements might alter 
the behaviour of the person/system providing regulated financial advice.  It is also important that the 
disclosure regime can be efficiently implemented by providers across a range of different distribution 
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(ii) a brief explanation of the steps that have been or will be taken to manage any conflict of 
interest associated with the commission or other incentive. 

The materiality/reasonableness threshold in clause 2(2)(b) 

Further to the comments above in relation to clause 5(2)(f), we consider the application of 
the test in clause 2(2)(b) that provides ‘a reasonable client would expect to, or to be likely to, 
influence the advice given by A’ is open to a degree of interpretation.  Given this we expect 
there will be varying disclosures, at least initially, between different FAPs based on their 
interpretation, approach and level of caution.  Including further policy detail in regard to this 
in the regulations (e.g. examples) could help to mitigate this.  Absent further policy 
explanation and clarity in the regulations, it is likely to require regulatory guidance, oversight 
and enforcement over time to establish how this is appropriately applied. 

We also note that the use of ‘materially influence’ in the Cabinet paper2 has been replaced by 
simply ‘influence’ in the exposure draft.  Paragraph 30 of the Cabinet paper states 

‘I propose that anyone who gives regulated financial advice to retail clients disclose the 
incentives they may receive as a result of their relationship with the consumer. This 
disclosure will be limited to commissions and incentives that a client might perceive as 
having potential to materially influence the financial advice they receive. This will ensure 
that the information disclosed to consumers is not overly complex.’ 

Providing ‘materially influence’ in this part of the regulations would also make it consistent 
with the approach in the new section 431K (Duty to give priority to client’s interests) to be 
included in the Financial Markets Conduct Act 2013.  This would also address any concerns 
about the need to disclose minor matters (i.e. of a de minimis nature) that might be provided 
to a person who provides advice, which could be practically unworkable and potentially 
confusing for customers. 

Separation of disclosure requirements into regulations 229A – 229H and Schedule 21A 

We recognise there are reasons why the disclosure requirements may have been separated 
and laid out across regulations 229A – 229H and Schedule 21A, for instance to mirror the 
existing style of the principal regulations or to allow easier amendment of the detailed 
information requirements.  Nonetheless, we consider there are disadvantages and risks in 
doing it this way, as opposed to having all the content in an expanded subpart containing 
regulations 229A – 229H (for example merging regulation 229D and clause 5 of Schedule 21A 
together), for example: 

 likely longer and more complex overall drafting; 
 a need to look at different parts of the regulations, which will be hundreds of pages apart 

once they are incorporated into the principal regulations; and 
 risk that people read Schedule 21A in isolation, as this is where most of the requirements 

are found, and miss key elements not located there, for instance regulation 229F. 

Drafting comment 

We note the term ‘nature and scope of advice’ is used both in relation to information that 
must be publicly available (Schedule 21A clause 4) and initial information (Schedule 21A 
clause 5).  The information given under each of these clauses will differ so we consider they 
should have different terminology to avoid confusion.  For publicly available information, we 

 
2  Cabinet paper, Regulation of Financial Advice: Disclosure and Multiple Providers, February 2019, page 5. 
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Conclusion 

Thank you again for the opportunity to submit on the exposure draft.  If you have any questions, please 
contact our Regulatory Affairs Manager on  or by emailing  

Yours sincerely, 

 

 

Tim Grafton 
Chief Executive  

Andrew Saunders 
Regulatory Affairs Manager 

 




