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In Confidence 

Office of the Minister for Workplace Relations and Safety 

Cabinet 

 

 

 

Funding Solutions to Address WorkSafe Baseline Pressures and 
Whakaari Prosecution Costs 

Proposal 
 

1 This paper seeks your agreement to provide funding to WorkSafe New Zealand 

from the Health and Safety at Work Levy for two purposes: 
 

• To support streamlining of its organisational delivery model to meet baseline 

pressures while maintaining priority front-line services. 
 

• To meet the remaining external litigation costs of completing the 

Whakaari/White Island prosecution and appeals process. 
 

Relation to government priorities 
 

2 These proposals support the Government’s objective of safe and productive work 

and communities, through ensuring that WorkSafe is appropriately structured to 

operate sustainably as New Zealand’s primary work health and safety regulator, 

and that it is able to effectively deliver its major Whakaari prosecution without 

undue impact on core service delivery. 
 

Executive Summary 
 

3 WorkSafe New Zealand is funded by the Crown to fulfil its role as New 

Zealand’s primary health and safety regulator – with the majority of that funding 

coming from the Health and Safety at Work Levy. 
 

4 In 2023/24 appropriated funding for WorkSafe totals $138.5m, including a mix of 

ongoing funding for core services over which WorkSafe has considerable 

discretion in its spending decisions, and time-limited or tagged funding for 

specific priorities and pressures. 
 

5 In recent weeks, WorkSafe has notified me and my officials of two urgent cost 

pressures: 
 

• A gap between originally budgeted expenditure and available 

discretionary funding of $17.8. 
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• A  shortfall in funding to complete its Whakaari/White Island 

prosecution, as a result of a long and extremely complex prosecution 

exhausting previously provided Budget 2021 funding. 
 

6  

 

 

 

 

 
 

7 To achieve this, WorkSafe has undertaken an extensive exercise to streamline its 

activities to enable it to continue to deliver its core functions within its funding 

envelope. This has enabled them to bridge the identified gap, with minimal 

impact on frontline services but will necessitate a reduction of 170 FTEs (50 of 

which are currently vacancies), including through the discontinuation of its 

Coronial and Victim Support services. It also leaves WorkSafe with limited 

capacity to manage any costs that might arise from external pressures or from 

delays in or inability to yield the anticipated savings over the coming year. To 

address this, I am proposing two funding solutions: 
 

• $1.006m of ongoing funding to retain WorkSafe’s Coronial and Victim 

Support services. 
 

• $7.000m to be placed in contingency to be available to ensure WorkSafe 

is able to manage any external pressures or issues with realising its 

anticipated savings without further impacting staffing or service delivery. 
 

8 Additionally, I have identified two opportunities to repurpose small amounts of 

tagged funding to help meet the ongoing costs of the Whakaari prosecution and 

am further proposing funding of  be placed in contingency to be drawn 

upon when that repurposed funding is exhausted. Given the other pressures being 

managed by WorkSafe and the importance of this prosecution, I do not consider 

management of the full ongoing costs within baselines is viable. 
 

9 I am recommending that this funding be drawn from the Health and Safety at 

Work Levy, but there is also an option to fund from the between Budget 

contingency. 
 

10 I note that as part of the Strategic Baseline Review it was identified, among other 

recommendations, that WorkSafe needed to strengthen its financial management. 

WorkSafe has a programme underway to address these recommendations. 

Additionally, MBIE, as Crown Monitor, has moved WorkSafe’s monitoring 

status from ‘on watch’ to ‘intensive monitoring’, reflecting heightened concerns 

over the ability of WorkSafe to meet performance expectations and demonstrate 

appropriate accountability for funding provided. As part of this process, a Crown 

Monitor will also be put in place, and WorkSafe’s engagement with this process 

will be a pre-condition for accessing funding held in contingency. 

Negotiations

Free and frank opinions

Negotiations
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whether high priority areas could be funded from baselines or required new 

funding.4 To determine its funding requirements, WorkSafe has to be able to: 
 

i. demonstrate clarity of its regulatory role within the Health and Safety system, 

ii. communicate its strategy clearly, consistently, and simply, 

iii. show the relationship between what it does, the impacts of this and outcomes 

it is aiming for, and 

iv. measure the results and quantify the costs involved to demonstrate value for 

money. 

 
19 To deliver this, WorkSafe, with support from MBIE, is undertaking a substantive 

work programme to build its capacity in these areas and develop a deeper 

understanding and communicate a clearer investment-case that connects its strategy, 

activities, the related resources, and their impacts to outcomes. This work is not 

complete, however, which was a factor in Treasury not supporting a Budget 2023 bid 

aimed at organisational capability and capacity building. 
 

20 Therefore, this funding request is to address immediate and short-term cost pressures 

until the Strategic Baseline Review work, and the related Sustainable Funding Review 

work, is completed. 
 

Funding WorkSafe’s Whakaari/White Island Prosecution 
 

21 The Whakaari/White Island prosecution (Whakaari) represents the single largest and 

most complex case taken under the Health and Safety at Work Act 2015. Given the 

recentness of that Act, it is also precedent setting in the way it seeks to hold duty 

holders to account. 
 

22 Ultimately, 19 charges were laid against 13 organisations and individuals. At the point 

of writing, charges against one organisation have been dismissed and a further six 

organisations have plead guilty to charges under the Act. The trial of the remaining 

six defendants commenced on 11 July 2023, approximately three and a half years 

after the initial investigation commenced and is expected to run until September or 

October 2023. Subsequent to the trial a Sentencing Hearing will take place. 
 

23 A background of the case is provided as Appendix 2 of this paper. 
 

Budget 2021 Funding of WorkSafe’s Litigation Costs 
 

24 While WorkSafe’s baseline funding is expected to cover its enforcement activity 

in the normal course of events, it was recognised that this would be the largest 

and most complex prosecution in WorkSafe’s history and that additional funding 

would be required. 
 

25 To this end, a total of $19.090m was provided through Budget 2021 to support 

MBIE and WorkSafe’s legal and regulatory response to the Whakaari. Of this 

total, $16.280m was provided to fund WorkSafe’s litigation costs, as detailed in 

Table 3 below. 
 
 

4 WorkSafe New Zealand Strategic Baseline Review, SageBush Strategic Finance Partners, page 10. 
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King’s Counsel 

Barrister 

Partner 

Senior Associate 

Senior Associate 

5 x Meredith Connell solicitors (to assist in research and evidence 

during hearing)  

 

 

 

30 Additionally, another lawyer is also present in court to undertake the electronic 

courtroom role, and over the last year Meredith Connell has invoiced for 15-20 

other fee-earners who assisted in trial preparation. 
 

31 Considering these rates, and the uncertainties of trial work, especially for such a 

large and unprecedented case,  

 
 

32 The Whakaari prosecution is one of New Zealand’s largest criminal prosecutions. 

Its scale, combined with the charges against company directors under the Act, 

means there is no previous comparator case, either for WorkSafe prosecutions or 

other criminal cases. 
 

33 The closest comparator criminal case would be a large Serious Fraud Office case 

(i.e. a large financial fraud case), and the cost of these cases ranges between 

$5.000m to $15.000m. However, the nature of costs generated in such financial 

cases are quite distinct from that being generated in response to the Whakaari 

tragedy, given the differing technical and legal challenges this case presents. 
 

WorkSafe Funding Pressures 
 

34 In recent weeks, WorkSafe have made me and my officials aware of urgent 

funding pressures associated both with WorkSafe’s operating baseline, and 

specifically with regard to the ongoing costs of the Whakaari prosecution. These 

are discrete issues, in that one relates to ongoing management of operational 

costs, and the other is a specific and unique external cost driver. However, the 

wider financial context created by the former impacts the options available to 

address the latter, so for this reason I am addressing both issues in a single paper. 
 

35  

 

 

 

 
 

36 Nonetheless, WorkSafe is facing substantial operating pressures which it is 

working to address through streamlining of its activities and management of 

ongoing costs. This will need to be supported through provision of time limited 

funding. 

Free and frank opinions
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43 WorkSafe is also reviewing its use of ACC provided injury prevention funding to 

ascertain whether this funding is being used for any baseline WorkSafe 

activities. 
 

44 If WorkSafe does determine it is being used to fund baseline activities, 

establishing what should happen to those activities will be included in the 

Strategic Baseline Review and the related Sustainable Funding Review. 
 

45 For these reasons, I have sought advice from officials on enhanced monitoring of 

WorkSafe, and MBIE, as Crown Monitors have indicated that it has now moved 

WorkSafe’s monitoring status from ‘on watch’ to ‘intensive monitoring’. Further 

discussion on enhanced monitoring approaches commences at paragraph 107 of 

this paper. 
 

Remaining Costs of the Whakaari Prosecution 
 

46 Distinct from these over-arching baseline pressures, WorkSafe is also facing a 

specific, largely externally driven cost-pressure from the costs of the ongoing 

Whakaari prosecution. 
 

Remaining Internal WorkSafe Costs 
 

47 As detailed in Table 4 above, the prosecution has also driven a range of internal 

WorkSafe costs, primarily relating to the personnel and overhead costs for a legal 

advisor, senior inspector, and victim support role. This was initially funded 

through the Budget 2021 initiative, but any ongoing internal costs are being 

funded from within WorkSafe baselines from July 2023. 
 

Anticipated Remaining External Legal Costs 
 

48 In June 2023 WorkSafe indicated to MBIE that it would not have sufficient 

Budget 2021 funding to complete the Whakaari case with the remaining funding 

expected to be exhausted during August/September 2023. 
 

49 While at the end of the 2022/23 financial year WorkSafe still retained $2.1m of 

its original Budget 2021 litigation funding, it is now estimated that the costs to 

completion of the prosecution, and appeals process, will amount to between 

$4.171m and $8.496m. 
 

50 As was the case with the cost predictions made for Budget 2021, the scale and 

precedent setting nature of the case make it difficult to predict the exact quantum 

of remaining costs. However, as the case is now well advanced, it is easier to 

estimate remaining costs through: 
 

• Assessment of costs generated thus far; 

• Advice from WorkSafe’s legal team about the likely duration of the trial, 

which is expected to close in September 2023, with sentencing anticipated 

to follow in December 2023 – although there is some possibility this may 

be delayed until 2024; 
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longer-term solution which also includes the organisation’s response to the 

Strategic Baseline Review, and the introduction of a Crown Monitor. 
 

Options for Addressing the Whakaari Prosecution Funding Shortfall 
 

71 Should the quality and thoroughness of the Whakaari prosecution be affected by a 

shortfall in funding, this could have significant implications for public confidence 

in New Zealand’s health and safety system, and tourism sector (given both the 

nature of the activity during which harm occurred, and the significant 

international interest in the case). 
 

72 For these reasons, I have considered several options for new government 

investment, underwritten by the Health and Safety at Work Levy and 

reprioritisation of tagged funding WorkSafe currently holds. 
 

73 Accepting that further costs will be incurred through the prosecution and appeals 

process, there are three broad options for addressing these: 
 

• Funding from within WorkSafe’s existing operational baselines. 

• Repurposing WorkSafe funding previously tagged for other priorities. 

• Providing new funding, recouped by the Crown from the Health and Safety at 

Work Levy memorandum account. 

Funding from Within WorkSafe’s Existing Operational Baselines 
 

74 Noting the Minister of Finance’s 9 June 2023 letter to Ministers stating that only 

the most pressing proposals that cannot be funded through baselines are put 

forward for out-of-cycle funding, I have assessed the possibility of WorkSafe 

meeting these costs within its existing baselines. To this end, WorkSafe will be 

meeting any ongoing internal costs associated with the prosecution (which had 

previously been funded through the Budget 2021 initiative) from within 

baselines. 
 

75 However, I do not consider it feasible for WorkSafe to meet the ongoing external 

prosecution and appeal costs detailed in Table 7 above. This would require 

substantial reprioritisation within WorkSafe’s existing operational baselines, 

essentially generating a new baseline pressure for an organisation concurrently 

working to make substantial 2023/24 savings as noted elsewhere in this paper. 

This would likely drive an increased FTE reduction – likely impacting some 

frontline service. 
 

76 Additional to this, the uncertainty around final costs would make reprioritisation 

of the full costs challenging. To avoid unnecessarily ceasing activities, 

reprioritisation would not be undertaken until costs were certain, and WorkSafe is 

unlikely to be able to efficiently reprioritise additional funding at short notice 

should developments in the case drive costs towards the high end of the estimate. 
 

Repurposing Tagged Funding 
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77 As an alternative to reprioritising within existing operational baselines, there is 

also the opportunity to repurpose unspent funding previously tagged by Cabinet 

and/or joint-Ministers for specific purposes. WorkSafe is currently in receipt of 

several tagged funds, from which some or all funding could be ‘untagged’ to 

enable its use to fund the prosecution and appeals process – although in many 

cases WorkSafe has already made commitments relating to unspent funding. 
 

78 I have not proposed this sort of repurposing to address broader baseline pressures 

as it could both push out any current baseline pressure and because it creates a 

precedent that would not be sustainable. However, I do consider that a small 

amount of prioritisation for a specific pressure is justifiable and prudent. 
 

79 The scale and purpose of these areas of tagged funding from which funding may 

be repurposed are as follows: 

• Plant, Structures, and Hazardous Work Regulatory Reform: In Budget 2022, 

WorkSafe received $10.520m over four years to implement the anticipated 

Plant, Structures, and Hazardous Work regulatory reform. However, those 

reforms are now delayed until post-election and, as at 30 June 2023, $6.924m 

remains available. Cabinet could elect to repurpose some or all of this funding 

to meet the costs of prosecution and appeal. However, this would mean that 

WorkSafe would be limited in its ability to effectively implement an important 

new regulatory regime. This would have substantial implications for the work 

health and safety system and could drive a future funding request or factor into 

WorkSafe’s sustainable funding case as part of the Strategic Baseline Review. 

For these reasons, while some element of this funding could be reprioritised 

while still leaving WorkSafe sufficient resource to complete implementation of 

the regulatory reforms, I do not propose fully redirecting the available tagged 

funding. 
 

• Public Sector Pay Adjustment Contingency: In Budget 2023 a tagged 

contingency of up to $5.409m in 2023/24 was put into place to fund an 

impending pay settlement. WorkSafe expect to draw down the required 

funding in the coming months, and any underspend of PSPA contingencies is 

expected to be returned to the Crown meaning this is not a candidate for 

reprioritisation. 
 

• Budget 2023 Cost Pressure Funding: In Budget 2023, WorkSafe received 
$6.791m in 2023/24 for remuneration, inflation, and ICT cost pressures. In 

principle, some of this funding could be repurposed with Cabinet agreement. 

However, this would expose WorkSafe to the operating pressures the original 

Budget decision was intended to mitigate and result in the same challenges 

discussed above and elsewhere regarding reprioritisation and the management 

of cost pressures. 
 

• Harm Prevention Funding: In Budget 2019, WorkSafe received $5.000m in 

2023/24 for harm prevention activities. This has been committed for functions 

and programmes such as WorkSafe’s Kaimahi Hauora team, responsible for 

improving work-related health capability, its Carcinogens Airborne Risk 

programme including Accelerated Silicosis, and its Mentally Healthy Work 

Team responsible for improving work-related mental health. However, these 
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activities are already expected to be streamlined as part of the wider baseline 

funding response detailed in this paper, meaning it cannot be reprioritised 

towards Whakaari. 
 

• Budget 2022 COVID-19 Response Funding: In Budget 2022, WorkSafe 

received $7.716m in operational funding5 for the 2022/23 financial year to 

enable it to deliver a suite of regulatory interventions under the COVID-19 

Public Response Act 20206. While this funding was not provided out of the 

COVID Response and Relief Fund, it was nonetheless paid out of the 

operating allowance, rather than the Health and Safety at Work Levy, due to 

the nature of the activities to be funded. WorkSafe advises that it spent 
$4.308m of this funding in the 2022/23 financial year, with the remaining 

$3.408m carried over until 2023/24. This includes, $2.064m budgeted towards 

the remaining work and winding down of WorkSafe’s COVID-19 functions, 

with the remaining $1.344m reserved for other costs, including costs to 

disestablish the COVID team, and other possible expenditure arising. Whilst 

there is some opportunity for reprioritisation within this, it is proposed that the 

Covid Team be disestablished quicker than initially planned with most of that 

funding to be used in bridging the 2023/24 funding gap. 
 

Providing new funding through the Health and Safety at Work Levy 
 

80 The final option is to provide new funding to WorkSafe to complete the 

prosecution and appeals process. As this funding would be sourced from the 

Health and Safety at Work Levy (the Levy), the additional expenditure would not 

impact the operating allowance. 
 

81 The Levy memorandum account is currently forecast to have a $32.335m year- 

end surplus - sufficient to fund WorkSafe’s lower or upper cost estimates. While 

this will have a substantial impact on the Levy’s annual surplus/deficit in 

2023/24, the account itself will remain in surplus. As the levy is charged on 

payroll it is linked to economic activity and so annual revenue fluctuates. 

However, given current forecasts and the extent of the current surplus in the 

memorandum account it is unlikely that such changes would affect the ability to 

fund the proposals in this paper. 
 

82 This would be an appropriate use of the Levy in that one of the justifications for 

retaining surplus in the memorandum account is to provide the Crown with the 

capacity to fund unexpected cost pressures or high-priority initiatives, of which 

the ongoing Whakaari prosecution is both. Additionally, I propose that the 

funding be provided via a tagged contingency from which WorkSafe would draw 

funding on an as-required basis, negating any risk of over-appropriation that is 

possible given the uncertain nature of future costs. 
 

83 It is important to note that there are a number of substantial calls on the levy 

expected in the coming years. These include any resourcing decisions resulting 

from WorkSafe’s Strategic Baseline Review and Sustainable Funding Review, 

and any requests for funding from Waka Kotahi, should it receive a designation 
 

5 An additional $1.500m of capital was also provided as part of this initiative. 
6 Since amended through the COVID-19 Public Health Response Amendment Act 2021, which preceded Budget 2022 

decisions, and the COVID-19 Public Health Response (Extension of Act and Reduction of Powers) Amendment Act 2022. 
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as a regulator under the Act. These factors, along with any shifts in revenue 

projections over the coming year, will all have some impact on potential advice 

developed during a planned 2024/25 review of the Levy. However, the time- 

limited nature of any Whakaari-related funding means the long-term impact of 

any such funding is relatively limited. This is more fully detailed in the Financial 

Implications section of this paper. 
 

Recommended Approaches 
 

Supporting WorkSafe’s Organisational Streamlining 
 

84 On balance, I consider WorkSafe’s proposal to realign its operating model more 

closely to its available discretionary funding will serve the organisation in good 

stead as it works towards delivering on the findings of the Strategic Baseline 

Review. 
 

85 The Review was clear that WorkSafe is performing its regulatory role but has 

work to do to achieve a sustainable funding model and clarity about the outcomes 

its funding is delivering for New Zealanders. 
 

86 That meant that WorkSafe was always going to need to make changes to set it on 

a sustainable funding track, and that this would have some impact on staff. 
 

87 So, while I believe this work serves as an important step in laying the foundations 

for WorkSafe’s ongoing sustainability, I also recognise that the proposal leaves 

unmet pressures, presents cashflow issues, and will leave the organisation with 

limited ability to respond to any newly emerging pressures or major incidents 

without seeking further funding. 
 

88 It is for this reasons that I am proposing we provide some short-term investment 

to ensure these important changes do not compromise the delivery of frontline 

services that keep workers in New Zealand safe and support victims when things 

do go wrong. 
 

89 Specifically, this will mean providing targeted funding for: 
 

• Retaining priority and front-line FTE in Coronial and Victim Support 

Services ($1.006m - ongoing) 
 

• Providing a tagged contingency to enable management of risks ($7.000m) 

– while refining its proposal, WorkSafe did provide an option to mitigate 

some of this potential risk-associated cost through identification of further 

salary savings, but while recognising that possibility, I have proposed this 

amount as a mechanism to limit further staffing impacts. 
 

90 I am proposing that this be funded through the Health and Safety at Work Levy. 
 

91 I am making these funding recommendations on the basis that WorkSafe has 

provided assurances that it will be able to live within its currently allocated 

funding in 2024/25 while still delivering on its core statutory responsibilities. 

This will create some trade-offs and risks over time, which WorkSafe will advise 

Ministers of if and when they eventuate. 
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92 This proposal also recognises that as WorkSafe strengthens its operating model 

and corporate capabilities in response to the Strategic Baseline review, requests 

for longer term sustainable funding to strengthen delivery will be forthcoming. 
 

93 This funding would be provided in contingency, and I have sought advice from 

MBIE and Treasury on enhanced monitoring associated with this expenditure. 
 

The impacts of not funding this approach 
 

94 Without the funding proposed in this paper, WorkSafe will be unable to operate 

with in its funding envelope while still retaining its Coronial and Victim Support 

Service. Additionally, it will be unable to manage the costs of delays in its 

savings exercise, or potential external pressures, as detailed in paragraphs 66-67. 

While the uncertainty of these pressures makes it difficult to predict the exact 

impacts, any decrease in expected savings or increase in costs would likely 

necessitate both further redundancies and potential service declines. Given the 

degree of savings already proposed, any further streamlining would be 

increasingly likely to impact frontline staff and WorkSafe’s core statutory 

activities as New Zealand’s primary work health and safety regulator. 
 

Meeting the Remaining Costs of the Whakaari Prosecution and Appeals Process 
 

95 While the costs to completion of the prosecution and appeals process detailed in 

this paper reflect best available estimates at time of writing, the ultimate costs 

remain uncertain. I therefore consider it prudent that any approach to funding the 

ongoing process provide for the possibility that costs may settle at the high-end of 

the estimated range. On this basis I propose an approach utilising all three 

available funding streams to meet the high-end estimate of remaining costs of 

prosecution and appeals of  
 

Repurposing Tagged Funding 

96 While WorkSafe has access to sufficient tagged funding to meet the ongoing 

costs of prosecution and appeal it is difficult to assess the appropriate amount to 

un-tag, and fully funding these costs through this approach could substantially 

impact future service delivery and/or necessitate further funding requests at a 

later date. However, based on an assessment of the available funding streams, I 

do recommend that $1.000m be repurposed, as follows: 
 

• Plant, Structures, and Hazardous Work- $0.500m: Given the delays thus far 

and uncertainty about exact timing for next steps on this work post-election I 

propose repurposing a small amount of planned funding towards the Whakaari 

prosecution. I believe that this will not unduly affect WorkSafe’s ability to 

implement the new regulations, and there will be sufficient time to revise its 

approach accordingly given the reforms themselves are unlikely to be in place 

until 2024. 
 

• COVID-19 Response Funding - $0.500m: Given that WorkSafe’s COVID-19 

response work is being wound down, I propose repurposing this amount of 

their remaining Budget 2022 funding towards the Whakaari prosecution. 
 

Providing New Funding through the Health and Safety at Work Levy 

Negotiations
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high-end cost outcome can be met, without appropriating more money than is 

ultimately required. 
 

Meeting Full Cost Through Reprioritisation of Existing Operational Baselines 
 

102 I have considered the possibility of requiring WorkSafe to meet any funding 

shortfall through internal reprioritisation of existing baselines, but have decided 

against this for five reasons however: 
 

i. WorkSafe has already taken, and will take further, significant cost reduction 

actions to maintain operational delivery within baseline funding. 
 

ii. Meeting the full high-end estimate through internal reprioritisation would 

significantly impact WorkSafe’s core service delivery, and drive costs 

associated with building that capacity back up once this short-term financial 

pressure has been met. 
 

iii. The uncertainty of the amount of reprioritisation required could result in 

inefficient over- or under-reprioritisation which could drive further costs or 

unnecessary impacts on service delivery. 
 

iv. WorkSafe is currently undergoing a comprehensive sustainable funding 

review, which will be made more complex, and potentially be inhibited by, a 

need to meet this short term pressure in conjunction with developing an 

approach to long-term sustainability as an organisation. 
 

Full Reprioritisation of Tagged Plant and Structures funding 
 

103 I have considered the possibility of reprioritising the full allocated amount of 

Plant and Structures funding to meet the remaining costs of the prosecution and 

appeal. While this would be possible, I have decided against this for two reasons: 
 

i. It will simply push out any funding pressure until such time as the new 

regulations are in place, potentially putting their effective implementation at 

risk. 
 

ii. It would be at odds with Cabinet’s original decision to fund the Whakaari 

prosecution, which recognised the scale and precedent-setting nature of this 

case would make it difficult for WorkSafe to fund an effective prosecution 

from within its operational baselines. I do not believe this has changed. 
 

Full Reprioritisation of Unspent Budget 2022 COVID-19 Funding 
 

104 I have considered recommending reprioritisation the entire unspent portion of 

WorkSafe’s COVID-19 funding received through Budget 2022. However, while 

this would meet a greater portion of the required funding than what I am 

recommending, I have not pursued this option given much of this funding is 

already committed to the winding down of WorkSafe’s COVID-19 enforcement 

activities, either as initially planned or as part of the redesign programme to 

remain within baseline funding for 2023/24. 
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Seeking Funding from the Between Budget Contingency, rather than the Health and Safety at 

Work Levy 
 

105 In developing the proposals contained in the paper, I gave some thought to 

seeking funding from the between-Budget contingency, rather than the Health 

and Safety at Work Levy. However I have decided against this on the basis that: 
 

• The activities to be funded all relate to the delivery of WorkSafe’s 

responsibilities under the Health and Safety at Work Act 2015, and are 

therefore appropriate to fund through the Levy 
 

• While money provided through the Levy arrives from a different sources, 

the same checks and balances about use are in place as for normal Crown 

expenditure, and in any case, the conditionality on release of funding from 

the contingency will provide added surety about the use of this funding. 
 

• There is sufficient surplus in the Levy Memorandum Account to meet 

these short-term funding needs without exhausting the account or unduly 

impacting funding availability in the long term. 
 

• Funding these pressures through the Levy will not impact the operating 

allowance. 
 

Monitoring of WorkSafe 
 

106 In supporting my consideration of the issues addressed in this paper both MBIE, 

as Crown Monitors, and Treasury have provided me with advice regarding the 

need to provide enhanced monitoring of WorkSafe’s financial performance as it 

resolves its current funding pressures and works to address the recommendations 

of the Strategic Baseline Review. 
 

107 To this end the MBIE Crown Monitors have moved WorkSafe’s monitoring 

status from ‘on watch’ to ‘intensive monitoring’, reflecting heightened concerns 

over the ability of WorkSafe to meet performance expectations and demonstrate 

appropriate accountability for funding provided. Written notification of this, and 

its implications, will be provided to the Chair. 
 

108 ‘Intensive monitoring’ generally results in increased reporting requirements and 

MBIE Crown Monitors envisage that access to all Board papers, including those 

provided to the Audit and Risk Board sub-committee, will be necessary. 
 

109 Given the significance of the challenges currently faced by WorkSafe, in order to 

provide satisfactory levels of assurance on progress, MBIE’s Crown Monitors 

also propose: 
 

• To contract an independent advisor for the Crown, with expertise in 

business improvement, restructuring and recovery, business re- 

engineering and cost reduction. 
 

• That WorkSafe focus on Strategic Baseline Review recommendations that 

relate to managing within its current funding envelope. 
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Legislative Implications 
 

115 The proposals contained in this paper will not require legislative change. 
 

Impact Analysis 

 
Regulatory Impact Statement 

 

116 The proposals contained in this paper will have no regulatory impact and thus do 

not require a Regulatory Impact Statement. 
 

Population Implications 
 

117 There are no specific population group impacts expected from the proposals 

contained in this paper. 
 

Human Rights 
 

118 There are no human rights issues arising from the proposals contained in this 

paper. 
 

Use of external Resources 
 

119 The proposals in this paper seek funding for the costs to WorkSafe of the external 

legal counsel that has been engaged to prosecute WorkSafe’s Whakaari case. 

Their advice on billing, anticipated hours to be worked, and the likely timeframe 

to completion of the case have informed the costing contained in this paper, but 

they had no direct involvement in the drafting of this paper, or the development 

of its recommendations. 
 

Consultation 
 

120 WorkSafe New Zealand and the Treasury have been consulted in the 

development of this paper. The Department of the Prime Minister and Cabinet 

was informed. 
 

Communications 
 

121 I do not anticipate any formal communication of the Whakaari elements of this 

decision, given that the funding sought is to continue an already well publicised 

WorkSafe prosecution. I do anticipate communications will be required in 

relation to the anticipated redundancies to be made by WorkSafe. This 

communication will likely focus on the benefits of ensuring New Zealand’s 

primary work health and safety regulator is operating in a sustainable fashion and 

highlighting that the decisions made effectively unwind recent FTE growth, much 

of which did not have long term funding attached. 
 

Proactive Release 
 

122 I intend to release this Cabinet paper within 30 business days of decisions being 

confirmed by Cabinet, with some potential redactions where material relates to: 
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• Costings and funding in contingency for the Whakaari prosecution that 

may be considered commercially sensitive. 
 

• Information related to redundancy levels under consideration. 
 

• Information related to salaries. 
 

Recommendations 
 

The Minister for Workplace Relations and Safety recommends that the Committee: 
 

1 note that WorkSafe has identified a gap of $17.800m between its initial operating 

budget for 2023/24 and its available discretionary funding 
 

2 note that to address this, WorkSafe has identified $18.000m of savings, including 

$12.000m in non-personnel savings, and $6.000m in personnel savings (rising in 

outyears as the full year savings in personnel costs take effect) 
 

3 note that this will result in some reductions in service, but frontline services and core- 

statutory activities have been protected wherever possible 
 

4 note that this will result in an organisational FTE reduction of 170 roles through 

consultation (currently approximately 746), but the organisation is currently carrying 

approximately 50 vacancies 
 

5 note that while this approach addresses all of WorkSafe’s identified 2023/24 

pressures, there are a number of potential factors which could have quantifiable 

impact on the extent of savings that can be yielded in 2023/24 and no operating 

‘cushion’ within which do manage those, and other less immediately quantifiable 

risks to the savings package 
 

6 note that to manage these risks internally would require further FTE reductions 
 

7 agree to establish a tagged contingency of $7.000m, to be drawn down through 

request to the Minister of Finance and Minister for Workplace relations and Safety to 

help address these pressures if they eventuate 
 

Tagged Contingency: Supporting 

WorkSafe Service Realignment 

($m) 

 
2023/24 

 
2024/25 

 
2025/26 

 
2026/27 

2027/28 

and 

outyears 

Operating Contingency 7.000 - - - - 

Capital Contingency - - - - - 

Total 7.000 - - - - 

 

8 agree that the expiry date for the above tagged contingency be 1 February 2025 
 

9 note that I am seeking advice on appropriate management of this contingency to 

provide surety about expenditure 
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10 note that included in WorkSafe’s proposed savings would be the discontinuation of its 

Coronial and Victim Support Services, established in the wake of the Whakaari 

tragedy 
 

11 agree to provide ongoing funding of $1.006m to enable the retention of WorkSafe’s 

coronial and victim support service 
 

$m - increase/(decrease)  

  
2022/23 

 
2023/24 

 
2024/25 

 
2025/26 

2026/27 

and 

Outyears 

Non-Departmental Output 

Expenses: 

     

Workplace Relations and Safety - 

Workplace Health and Safety 

 

- 

 

1.006 

 

1.006 

 

1.006 

 

1.006 

Total Operating - 1.006 1.006 1.006 1.006 

Total Capital - - - - - 

 

12 note that as part of Budget 2021, WorkSafe New Zealand received, $16.280m in 

Crown funding litigation costs arising from the Whakaari/White Island Tragedy 
 

13 note that while WorkSafe would normally fund such prosecutions from within its 

operational baselines the scale, and precedent-setting nature of this litigation led 

Cabinet to agree that new money was warranted for this purpose 
 

14 note that as at 30 June 2023, WorkSafe had spent $14.164m on the Whakaari 

prosecution, and still retained $2.100m 
 

15 note that WorkSafe now estimates costs to completion of the prosecution, and appeals 

process will amount to between  and  and this paper proposes a 

funding solution to address these costs 
 

16 note that additional costs of between $0.500m and $1.400m are also possible if 

sentencing is delayed or a Commission of Inquiry or third party review is established 

post-prosecution but that I am not seeking funding to meet these potential costs at this 

stage 
 

17 note that of the WorkSafe will meet $2.100m of the costs to completion of the 

prosecution, and appeals process through use of its remaining Budget 2021 funding 

 

 

 

 
18 agree to reprioritise: 

 

i. $0.500m of funding provided in Budget 2022 for WorkSafe’s COVID-19 

enforcement activities; and 

Negotiations Negotiations
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ii. $0.500m of funding provided in Budget 2022 for implementation of now 

delayed plant, structures, and hazardous work regulatory reform 
 

to help meet the costs to completion of the prosecution, and appeals process 
 

19 agree new funding for WorkSafe of  to meet the balance of the high-end 

estimate of costs to completion of the prosecution and appeals process 
 

Tagged Contingency: Remaining 

Costs of the Whakaari Prosecution 

($m) 

 
2023/24 

 
2024/25 

 
2025/26 

 
2026/27 

2027/28 

and 

outyears 

Operating Contingency - - - - 

Capital Contingency - - - - - 

Total - - - - 

 

20 agree that this new funding be provided in a tagged contingency to be drawn down 

upon the approval of the Ministers of Finance and Workplace Relations and Safety, 

once the other funding sources described in recommendation 18 have been exhausted 
 

21 agree that the expiry date for the tagged contingencies detailed in recommendations 7 

and 19 be 1 February 2025 
 

22 authorise the Minister for Workplace Relations and Safety and the Minister of 

Finance to place whatever conditions on release of funding the contingencies 

proposed in recommendations 7 and 19 are deemed appropriate 
 

23 agree to fund these proposals through the Health and Safety at Work Levy 
 

24 note that the funding sought through this proposal will have an impact on OBEGAL 

and net debt as the funding will be provided through the Health and Safety at Work 

Levy memorandum account, which is in sufficient surplus 
 

25 note that the MBIE Crown Monitors have moved WorkSafe’s monitoring status from 
‘on watch’ to ‘intensive monitoring’ 

 

26 note that additional enhanced monitoring is proposed to support WorkSafe through its 
change process and provide surety to the Crown 

 

27 note that intensive monitoring will require increased reporting requirements and 

MBIE Crown Monitors envisage that access to all Board papers, including those 
provided to the Audit and Risk Board sub-committee, will be necessary 

 

28 note that given the significance of the challenges currently faced by WorkSafe, in 

order to provide satisfactory levels of assurance on progress, MBIE’s Crown Monitors 

also propose: 

Negotiations

Negotiations

Negotiations
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i. To contract an independent advisor for the Crown, with expertise in business 

improvement, restructuring and recovery, business re-engineering and cost 

reduction. 
 

ii. That WorkSafe focus on Strategic Baseline Review recommendations that 

relate to managing within its current funding envelope. 
 

29 note that the Crown Monitor will provide regular, independent, updates to the 

Treasury, Minister of Finance, and responsible Minister, on WorkSafe’s progress 

towards the full implementation of the Strategic Baseline Review recommendations 

and meeting performance expectations within its funding envelope 
 

30 agree that this enhanced monitoring be a condition of any funding for WorkSafe 
agreed through this paper. 

 

 
‘Authorised for lodgement’. 

 

 

Hon Carmel Sepuloni 
 

Minister for Workplace Relations and Safety 
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Appendices 

Appendix 1: WorkSafe Funding Appropriation History 

Appendix 2: Background on WorkSafe’s Whakaari Prosecution 
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