
Page 1

FAA Review SubmissionsFAA Review SubmissionsFAA Review SubmissionsFAA Review Submissions

How to have your say 
Submissions process 
The Ministry of Business, Innovation and Employment (MBIE) seeks written submissions on the issues raised in this 
document by 5pm on 22 July 2015. 

Your submission may respond to any or all of these issues.  We also encourage your input on any other relevant 
issues. Where possible, please include evidence to support your views, for example references to independent 
research, facts and figures, or relevant examples.  

Please also include your name, or the name of your organisation, and contact details.  
Use of information 

The information provided in submissions will be used to inform MBIE’s policy development process, and will inform 
advice to Ministers on the operation of the Financial Advisers Act 2008 and the Financial Service Providers 
(Registration and Dispute Resolution) Act 2008.   

We may contact submitters directly if we require clarification of any matters in submissions.  

Except for material that may be defamatory, MBIE intends to upload PDF copies of submissions received to the FAA 
page on MBIE’s website. MBIE will consider you to have consented to uploading by making a submission, unless 
you clearly specify otherwise in your submission.  

Release of information  

Submissions are also subject to the Official Information Act 1982. Please set out clearly with your submission if you 
have any objection to the release of any information in the submission, and in particular, which part(s) you consider 
should be withheld, together with the reason(s) for withholding the information. MBIE will take such objections into 
account and will consult with submitters when responding to requests under the Official Information Act 1982. 

If your submission contains any confidential information, please indicate this on the front of the submission. Any 
confidential information should be clearly marked within the text. If you wish to provide a submission containing 
confidential information, please provide a separate version excluding the relevant information for publication on our 
website.  

Private information  

The Privacy Act 1993 establishes certain principles with respect to the collection, use and disclosure of information 
about individuals by various agencies, including MBIE. Any personal information you supply to MBIE in the course of 
making a submission will only be used for the purpose of assisting in the development of policy advice in relation to 
this review. Please clearly indicate in your submission if you do not wish your name to be included in any summary 
of submissions that MBIE may publish. 

Permission to reproduce  

The copyright owner authorises reproduction of this work, in whole or in part, as long as no charge is being made for 
the supply of copies, and the integrity and attribution of the work as a publication of MBIE is not interfered with in any 
way. 
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When providing your comments, we would particularly appreciate information about the relative benefits, costs 
(financial or otherwise) and any other impacts of these proposals on businesses, consumers or other stakeholders. 
This information will help us more fully understand the effects of the current regulation. 

1. Do you agree that financial adviser regulation should seek to achieve the identified 
goals? If not, why not?

 

2. What goals do you consider should be more or less important in deciding how to 
regulate financial advisers?

 

3. Does this definition adequately capture what financial advice is? If not, what changes 
should be considered? 

 

4. Is the distinction in the Financial Advisers Act (FA Act) between wholesale and retail 
clients appropriate and effective? If not, what changes should be considered? 

 

 
Role and regulation of financial advice
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5. Is the distinction in the Act between a personalised financial service and a class 
service appropriate and effective? If not, what changes should be considered?

 

6. Is it appropriate to have different requirements on advisers depending on the risk and 
complexity of the products they advise upon?

 

7. Does the current categorisation system accurately reflect the level of complexity and 
risk associated with financial products? If not, how could it be improved?

 

8. Do you think that the term Registered Financial Adviser (RFA) gives consumers an 
accurate understanding of what these advisers are permitted to provide advice on and 
the requirements that apply to them? If not, should an alternative term be considered?
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9. Are the general conduct requirements applying to all financial advisers, including 
RFAs, appropriate and adequate? If not, what changes should be considered?

 

10. Do you think that disclosing this information is adequate for consumers? Should 
RFAs be required to disclose any additional information?

 

11. Are there any particular issues with the regulation of RFA entities that we should 
consider?

 

12. Are the costs of maintaining an adviser business statement justified by its benefits? 
If not, what changes should be considered?
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13. Is the distinction between an investment planning service and financial advice well 
understood by advisers and their clients? Are any changes needed to the way that an 
investment planning service is regulated?

 

14. To what extent do advisers need to exercise some degree of discretion in relation to 
their clients’ investments as part of their normal role?

 

15. Should any changes be considered to reduce the costs on advisers who exercise 
some discretion, but are not offering a funds management­type service?

 

16. Are the current disclosure requirements for Authorised Financial Advisers (AFAs) 
adequate and useful for consumers?
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17. Should any changes be considered to improve the relevance of these documents to 
consumers and to reduce the costs of producing them?

 

18. Do you think that the process for the development and approval of the Code of 
Professional Conduct works well?

 

19. Should any changes to the role or composition of the Code Committee be 
considered?

 

20. Is the Financial Advisers Disciplinary Committee an effective mechanism to 
discipline misconduct against AFAs?

 

21. Should the jurisdiction of this Committee be expanded?

 

55

66

55

66

55

66

55

66

55

66



Page 7

FAA Review SubmissionsFAA Review SubmissionsFAA Review SubmissionsFAA Review Submissions
22. Does the limited public transparency around the obligations of Qualifying Financial 
Entities (QFEs) undermine public confidence and understanding of this part of the 
regulatory regime? 

 

23. Should any changes be considered to promote transparency of QFE obligations?

 

24. Are the current disclosure requirements for QFE advisers adequate and useful for 
consumers?

 

25. Should any changes be considered to improve the relevance of these documents to 
consumers or to reduce the costs of producing them?

 

26. How well understood are the broker requirements in the FA Act? How could 
understanding be improved?
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27. Are these requirements necessary and/or adequate to protect client assets? If not, 
why not?

 

28. Should consideration be given to introducing disclosure requirements for brokers? 
If so, what would need to be disclosed and why?

 

29. What would be the costs and benefits of applying the broker requirements in the FA 
Act to insurance intermediaries?

 

30. Are the requirements on custodians effective in reducing the risk of client losses 
due to misappropriation or mismanagement? 

 

31. Should any changes to these requirements be considered?
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32. Is the scope of the FA Act exemptions appropriate? What changes should be 
considered and why?

 

33. Does the FA Act provide the Financial Markets Authority (FMA) with appropriate 
enforcement powers? If not, what changes should be considered? 

 

34. How accessible and useful is the guidance issued by the FMA? Are there any 
improvements you would like to see?

 

35. What changes should be considered to make the current regulatory regime simpler 
and easier for consumers to understand? For example, removing or clarifying the 
distinction between AFAs and RFAs. 
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Key FA Act questions for the review
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36. To what extent do consumers understand that some financial advisers’ primary 
roles may be selling financial products, rather than solely acting as an unbiased adviser 
to their clients?

 

37. Should there be a clearer distinction between sales, information provision, and 
advice? How should such a distinction be drawn? What should or should not be 
included in the definition of financial advice?

 

38. Do you think that current AFA disclosure requirements are effective in overcoming 
problems associated with commissions and other conflicts of interest? 

 

39. How do you think that AFA information disclosure requirements could be improved 
to better assist consumer decision making?
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40. Do you support commission and conflict of interest disclosure requirements being 
applied to all financial advisers? If so, what requirements are appropriate for different 
adviser types?

 

41. Do you think that commissions should be restricted or banned in relation to 
financial advice, and if so, in what way? What would be the costs and benefits of such 
an approach?

 

42. Has the right balance been struck between ensuring advisers meet minimum quality 
standards and ensuring there is competition from a wide range of providers (and 
potential providers)?

 

43. What changes could be made to increase the levels of competition between 
advisers?
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44. Do you think that the Code of Professional Conduct for AFAs strikes the right 
balance between requiring them to understand their clients and ensuring that 
consumers can get advice on discrete issues?

 

45. To what extent do you think that the categorisation of types of advice and advisers 
is distorting the types of advice and information that is provided?

 

46. Are there specific compliance requirements from the FA Act regulation that have 
affected the cost and availability of independent financial advice? 

 

47. How can regulatory requirements be made less onerous without reducing the 
quality and availability of financial advice?
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48. What impact has the Anti­Money Laundering and Countering Finance of Terrorism 
Act had on compliance costs for advisers? How could these costs be minimised?

 

49. What impact do you expect that KiwiSaver decumulation will have on the market for 
financial advice in New Zealand? Are any specific changes to regulation needed to 
specifically promote the availability of KiwiSaver advice?

 

50. What impact do you expect that the introduction of the Financial Markets Conduct 
Act (FMC Act) will have on the market for financial advice in New Zealand? Should any 
changes to the regulation of advice be considered in response to these changes?

 

51. Do you think that international financial advice is likely to increase? Is the FA Act set 
up appropriately to facilitate and regulate this?
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52. How beneficial are the current arrangements for trans­Tasman mutual recognition of 
qualifications? Should further arrangements be considered? 

 

53. In what ways do you expect new technologies will change the market for financial 
advice?

 

54. How can government keep pace with technological developments to ensure that 
quality standards for advice are maintained, without inhibiting innovation?

 

55. Are the minimum ethical standards for AFAs appropriate and have they succeeded 
in fostering the ethical behaviour of AFAs? 

 

56. Should the same or similar ethical standards apply to all types of financial advisers?
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57. What is an appropriate minimum qualification level for AFAs? 

 

58. Do you think that RFAs (for example insurance or mortgage brokers) should be 
required to meet a minimum qualification relevant to the area of advice they specialise 
in? If so, what would be an appropriate minimum qualification?

 

59. How much consideration should be given to aligning adviser qualifications with 
those applying in other countries, particularly Australia?

 

60. How effective have professional bodies been at fostering professionalism among 
advisers?

 

61. Do you think that professional bodies should play a formal role in the regulation of 
financial advisers and if so, how? 
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62. Should any changes be considered to the relative obligations of individual advisers 
and the businesses they represent? If so, what changes should be considered? 

 

63. Is the QFE system achieving its goals in terms of consumer protection and reducing 
compliance costs for large entities? If not, what changes should be considered?

 

64. Do you agree that the Register should seek to achieve the identified goals? If not, 
why not?

 

65. What goals do you consider should be more or less important in reviewing the 
operation of the Register? 
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Role of financial service provider registration and dispute resolution
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66. Do you agree that the dispute resolution regime should seek to achieve the 
identified goals? If not, why not?

 

67. What goals do you consider should be more or less important in reviewing the 
dispute resolution regime?

 

68. Does the FMA need any other tools to encourage compliance with financial service 
provider (FSP) registration? If so, what tools would be appropriate?

 

69. What changes, if any, to the minimum registration requirements should be 
considered?
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How the FSP Act works
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70. Does the requirement to belong to a dispute resolution scheme apply to the right 
types of financial service providers?

 

71. Is the current framework for the approval of dispute resolution schemes 
appropriate? What changes, if any, should be considered?

 

72. Is the current framework for monitoring dispute resolution schemes adequate? 
What changes, if any, should be considered?

 

73. Is the existence of multiple schemes and the incentive to retain and attract members 
sufficient to ensure that the schemes remain efficient and membership fees are 
controlled?
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74. Should the $200,000 jurisdictional limit on the size of claims that dispute resolution 
schemes can hear be raised in respect of other types of financial services, and if so, 
what would be an appropriate limit?

 

75. Should additional requirements to ensure that financial service providers are able to 
pay compensation to consumers be considered in New Zealand?

 

76. What features or information would make the Register more useful for consumers?

 

77. Would it be appropriate for the Register to include information on a financial 
adviser’s qualifications or their disciplinary record?
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Key FSP Act questions for the review
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78. Do you consider misuse of the Register by offshore financial service providers is a 
significant risk to New Zealand’s reputation as a well­regulated jurisdiction and/or to 
New Zealand businesses?

 

79. Are there any changes to the scope of the registration requirements or the powers 
of regulators that should be considered in response to this issue?

 

80. What are the effects of (positive and negative) competition between dispute 
resolution schemes on effective dispute resolution?

 

81. Are there ways to mitigate the issues identified without losing the benefits of a 
multiple scheme structure?
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82. Are the current regulatory settings adequate in raising awareness of available 
dispute resolution options? How could awareness be improved?

 

83. Please provide your name and/or the name of the group of people, business, or 
organisation you are providing this submission on behalf of:

 

84. Please provide your contact details:

 

85. Are you providing this submission: 

86. If submitting on behalf of an organisation: 
How many people are in the organisation, or work in the organisation, that you are 
providing this submission on behalf of?
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Demographics

*

*
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As an individual
 

gfedc

On behalf of an organisation
 

gfedc

Please describe the nature and size of the organisation: 
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1­5
 

gfedc

6­19
 

gfedc

20­49
 

gfedc

50­99
 

gfedc

100­250
 

gfedc

251­500
 

gfedc

>500
 

gfedc
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87. I would like my submission (or specified parts of my submission) to be kept 
confidential, and explain my reasons for this, for consideration by MBIE: 

Thank you for your time. Please send your submission. 

 

Yes
 

gfedc No
 

gfedc

Explanation: 
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	text_807358109_0: 
	text_807358110_0: 
	text_807358107_0: 
	text_807360007_0: 
	text_807360032_0: 
	text_807360108_0: In theory we agree it is appropriate to have different requirements depending on the risk and complexity of the product.  

We are aware, however, that differentiating on the risk and complexity of the product may result in financial advisers attempting to avoid the rules by structuring their service to avoid giving advice when it is not appropriate.  We have, for example, heard anecdotal evidence of RFAs arranging KiwiSaver products for clients, on the basis they are not giving advice. Our view is that RFAs, or those who sell risk products, should be more accountable to clients (see 7).  

	text_807360143_0: The way "complexity and risk" is assessed is crucial.  For example, giving investment advice is treated as carrying more complexity and risk than life insurance, because poor advice can lead to substantial financial loss.  As a result, financial advisers giving investment advice must meet higher standards.  However, the risk of getting insurance advice wrong can have similar consequences; e.g. if a policy is avoided for non-disclosure, or financial advice results in a consumer having a policy that is either not appropriate to their circumstances or that does not respond to the claim.  
	text_807360847_0: We do not believe that consumers understand that there is a distinction between different types of financial advisers, or that they understand what an RFA is able to provide advice on.  The term simply indicates that the person is registered.  In the absence of knowledge that there are different types of financial advisers, it does not, in itself, indicate there may be some things an RFA is not able to provide advice on.

The category of RFA covers a wide range of financial advisers, from people who provide quite extensive advice, to people who advise on credit contracts or a single type of insurance product; some of our members who are RFAs do not fully understand that they are, in fact, financial advisers in terms of the FA Act.  They refer to themselves as loan/finance brokers etc and do not call themselves RFAs or financial advisers.

	text_807360867_0: Generally, we find the conduct requirements adequate.  When we have considered complaints about RFAs, the generic conduct requirements in s 33 of the FA Act have provided an appropriate framework to determine whether an acceptable standard has been met. 


	text_807360899_0: We do not believe there should be a distinction between the information AFAs are required to disclose about their remuneration and the information RFAs should disclose.  Commission structures associated with Category 2 products are such that they can encourage replacement business which is not entirely in the consumer’s best interests. For the same reason that AFAs must disclose remuneration, so that any conflict is identified, RFAs should be obliged to disclose fees and commission to consumers.

We see cases that raise questions about why an existing insurance policy (usually life, income, health) has been replaced e.g. where claims are declined for non-disclosure of material health information and there has been a relatively recent replacement of the cover. 

	text_807360936_0: 
	text_807360984_0: 
	text_807361015_0: 
	text_807361052_0: 
	text_807361124_0: 
	text_807361172_0: The current disclosure requirements appear to be adequate for AFAs, but the 2-tiered disclosure obligations also appear to be somewhat confusing to consumers.

Most consumers who complain to the ISO Scheme refer to disclosure documents when an issue arises, rather than relying on them as a means of deciding whether or not to use a financial adviser's services.  

	text_807361215_0: 
	text_807361235_0: 
	text_807361295_0: 
	text_807361372_0: 
	text_807361391_0: 
	text_807361520_0: We believe most consumers are unaware of the existence of the category of QFE and what that means. Where advisers are employed by a QFE, it is usually obvious that the QFE, as a business, is responsible for the QFE adviser.   This is not always the case for Nominated Representatives, who may use a different business name and have no obvious connection with the QFE.  Their status as a Nominated Representative is not recorded on the FSPR, which causes issues.  

Our experience is that it takes a considerable effort to keep the ISO Scheme’s records of QFE advisers up-to-date, in order to know which individuals are covered by a particular QFE.  This could be improved.
	text_807361554_0: We suggest further consideration be given to the practicality of all financial advisers, regardless of type, being required to be recorded on the FSPR so that they are visible to (and able to be searched by) consumers and  DRSs ("Dispute Resolution Scheme") alike.
	text_807361629_0: 
	text_807361646_0: 
	text_807361689_0: The broker requirements in the FA Act are confusing.  The term "broker" has always been widely used in the industry to refer to a person who sells fire and general insurance (an insurance broker), or arranges mortgages (a mortgage broker).  As a result, the different and specialised use of the term in the FA Act is confusing for both advisers and consumers; the use of the term "broker" in the FA Act should be changed.  
	text_807361748_0: 
	text_807361768_0: 
	text_807361803_0: 
	text_807361866_0: 
	text_807361897_0: 
	text_807361957_0: The discrepancy between the obligations to be registered on the FSPR and the obligations to be a member of an DRS resulting from various exemptions, mean DRSs' public membership lists and the FSPR are not consistent.  For example, for the exemption of a sole adviser practice in regulations 6 and 7 of the Financial Service Providers (Exemptions) Regulations 2010 to apply, the financial adviser must be registered on the FSPR and the sole adviser practice must be the member of the DRS. 

FSPs are also confused about whether s 20E of the FA Act exempts them and whether, and in what capacity, they are required to register on the FSPR and/or join a DRS (as an individual and/or as business entity).  They constantly look to the ISO Scheme for advice on their obligations, which we are not able to provide.   

While exemptions exist, DRSs' membership lists will not necessarily appear to be consistent with the FSPR.  It would be useful if the FSPR recorded when a FSP or financial adviser relies on an exemption.

	text_807362134_0: 
	text_807362190_0: We find the guidance issued by the FMA very useful.
	text_807358112_0: Unless all financial advisers are required to meet the same standards, there is a need to distinguish between types of financial advisers.  However, we believe the distinction should be replaced by terms that are meaningful to consumers and that reflect the service the particular financial adviser actually provides.  It also needs to use current market terminology. For example, AFAs could be allowed to describe themselves as financial advisers and RFAs could choose from a selection that included:  insurance adviser/broker, mortgage broker, or credit contract adviser.  
	text_807362582_0: We believe that consumers do not necessarily turn their minds to the role or motivation of their financial adviser, or even seem to understand that different financial advisers might operate differently.  They often make an assumption that financial advisers are sufficiently expert to be able to advise them about all products.  This could include those products the consumer already has in place, but that the financial adviser does not sell, and with which the financial adviser might be unfamiliar.

We see cases where consumers have replaced insurance policies, such as income protection or health policies, and then find they have no cover, because they had pre-existing conditions or failed to disclose material information.  Often the consumer's stated reason for replacing the cover was to reduce the cost, which may be achieved with the replacement.  However, they did not understand the risks in replacing policies or that, for a relatively small price reduction, they could have considerably reduced cover, or exclusions that were not on the original policy.  Financial advisers do not routinely make consumers aware of this risk, or that there may be ways of restructuring the existing policy to achieve a similar price reduction.  Consumers appear to be unaware a financial adviser will usually receive a financial benefit for the replacement of a policy.  

We also note that financial advisers do not always realise the ramifications of changing/ replacing policies either.

In our experience, with complaints made by consumers to the ISO Scheme, the adviser's role is further complicated when he/she acts as a representative for consumers during the dispute resolution process.  Consumers rely on financial advisers to provide a complete service, and financial advisers often try to oblige - but often to their detriment and also to the client’s detriment.

	text_807362757_0: While a clearer distinction between sales, information, and advice has some immediate appeal, we are not convinced it is achievable, as the boundaries are fluid and depend on the specific facts of the situation.  There is a risk that attempting to prescribe clear boundaries will result in financial advisers fitting what they do into a particular category, to reduce their obligations, or structuring their advice/sales process to limit or avoid providing advice. We understand that this is how some RFAs believe they are able to sell KiwiSaver products.

However, by changing the names to more accurately reflect what the advisers actually do would be a good start and provide a practical distinction.  A statutory list of the different types of financial adviser could be an improvement on the current 2 category approach.

	text_807362795_0: Providing consumers with information about remuneration which allows them to identify advice bias, based on commission, is certainly useful.  However, our experience is that consumers rarely read written material, so we are not convinced the AFA disclosure requirements are currently as effective as they could be.   
	text_807362833_0: 
	text_807362891_0: Disclosure of commission and conflict of interest should be applied to all financial advisers.  The risk of commission causing bias in the financial advice provided is an issue for many RFAs, as well as AFAs - this also includes soft commission.  For that reason, we believe the same requirements should apply to all advisers.

Our experience is that financial advisers find it difficult to identify conflicts of interest relating to themselves.  For example, the ISO Scheme has an increasing issue of financial advisers acting as representatives of their customers in complaints against insurers, when the financial adviser has been involved in the policy's set up.  It is not uncommon for us to have concerns about the financial adviser's role in the policy's set up being central to the cause of the dispute.  

	text_807362985_0: We do not have a specific view on whether commissions should be restricted or banned. 

An emerging issue we are seeing is advisers passing on commissions to consumers (as a fee) when they do not continue with the product, resulting in the financial adviser’s commission being clawed back by the product provider.  For example, a fee charged if the adviser does not get commission from the company.

	text_807363093_0: 
	text_807363161_0: 
	text_807363227_0: 
	text_807363283_0: 
	text_807363565_0: 
	text_807363653_0: 
	text_807363683_0: 
	text_807363791_0: 
	text_807364007_0: 
	text_807364086_0: 
	text_807364889_0: 
	text_807364970_0: We expect that new technologies will allow easier direct access to financial services. This could raise issues in terms of whether the FSP needs to be both registered on the FSPR and belong to a New Zealand DRS.

We continue to have problems with foreign exchange on line trading platforms which are registered on the FSPR and are Participants of the ISO Scheme but which, in effect, provide no substantive services in New Zealand and do not have New Zealand based customers.  Our experience is that it is not possible for us to provide an effective dispute resolution service to consumers of these financial services.  

	text_807365001_0: 
	text_807365906_0: Generally, we believe the minimum ethical standards for AFAs are appropriate.  Most AFAs we deal with are very aware of the minimum ethical standards and have gone to some lengths to try to comply with them.
	text_807365937_0: We believe the same or similar minimum ethical standards should apply to all financial advisers, on the basis that the ethical standards can be considered in light of the particular circumstances, rather than as absolute requirements.
	text_807366030_0: 
	text_807366099_0: RFAs should be required to meet a minimum qualification standard and maintain compliance with continuing education requirements (similar to the requirements of the NZ Law Society), and membership of an approved industry group.  The question of monitoring might then become an issue, but there should be a practical way of increasing the level of ability of RFAs without being too onerous.
	text_807366127_0: 
	text_807366175_0: Professional bodies have a variable impact on fostering professionalism among advisers, depending on the particular body.  Some impose their ethical and/or other requirements, but they do not always have the resources to monitor or enforce them.  
	text_807366225_0: Most professional bodies’ objective is to raise their members’ operating standards.  Some financial services professional bodies do this very effectively, but others do not.   We believe there is too much inconsistency in professional bodies’ roles, requirements and ability to enforce their standards, for them to play a “formal” role in the regulation of financial advisers. 
	text_807366289_0: It would be useful to further clarify the respective roles of individual advisers and the business they represent, particularly for AFAs.  For example, it would be useful for complaints to lie against them jointly and severally, to ensure consumers are able to get adequate redress if, for example, a company goes out of business.
	text_807366386_0: 
	text_807358113_0: A key role of the FSPR is to ensure consumers can access redress by searching for their FSP  and finding which DRS they belong to.  Allowing consumers to search the FSPR using a financial adviser’s employer’s name, as well as the financial adviser’s trading name, would make it significantly easier to find financial advisers. Currently, the employer’s name is captured and is included in the DRS section, but cannot be used to search.  It could be included in the section at the top of the FSPR record with the other searchable information. 

(Please see our comments on question 32 in respect of recording when an exemption is relied on.)

The FSPR no longer shows when the Registrar has initiated deregistration of an FSP.  We found this useful information for managing new registration enquiries and would like to be able to access it again.

After 4 years of operation, we still see a large number of financial advisers who are confused about the category/categories of financial services that apply to them when they register.  We often see irrelevant categories included in an FSP registration, because financial advisers do not understand what they mean. They tell us they include them, because they believe it is “better to be safe than sorry”, or they are nominating the category because the business they work for conducts that business - even when they do not.   It is not uncommon, for example, for a mortgage broker to nominate “broking service” and “custodial service” on the FSPR.   Financial advisers, and adviser businesses in particular,  look to the ISO Scheme for guidance about what categories they need to nominate when they register or update their registration on the FSPR, which we are not able to provide.

We understand from conversations with our Participants, that mistakes in the way they have nominated the financial services they provide has resulted in them paying higher FSPR registration levies than they should have.  

Our Participants have also reported that FSPR fees are not refunded, for example, in situations where they mistakenly registered both an entity and an individual where one could rely on an exemption.   We believe the Registrar should have the ability to refund fees in appropriate circumstances.

FSPs and financial advisers do not always understand that the FSPR fees and the DRS fees are separate.  However, if they think they have been unfairly charged or over-charged, their frustration with this can impact on their dealings with us. 

The FSPR appears to have very few “sense checks” built in to make sure the information FSPs include is correct or appropriate.  For example, when FSPs are completing their annual confirmation, they must quote their DRS Participant number.  However, it appears any answer will allow them to proceed.  We have, for example, seen confirmations that recorded their DRS number as: mobile phone numbers, FSP numbers, alternate DRS Participant numbers, “TBC” and “I don’t care”.  

Solutions for this might include:
• better definitions of the categories with examples;
• built in system checks that question, or do not allow, unexpected registrations; for example, an individual tries to register for financial services not appropriate to an individual, such “acting as an insurer”, or tries to register having nominated all financial services categories.

We also believe new checks need to be built in when FSPs’ registrations change and when they complete their annual confirmation of their registration in order to avoid the FSPR’s vetting process being circumvented.  We had a recent example of an RFA who was a Participant of the ISO Scheme and sold his business to another FSP.  He gave the new owner his FSPR log on details, which allowed the new owner to change the name of the company and to change the type of services nominated, from a financial adviser service to foreign exchange. We received no notification of the changes from the FSPR, the original Participant or the purchaser.  Our concern is that this sale process may have allowed an FSP to completely avoid the vetting checks in place.

As a solution, we suggest the FSPR include functionality that identifies certain changes or combinations of changes that are “suspicious” and provides alerts to the Registrar and the DRS, as appropriate. 

We have had a number of situations where an FSP has removed their DRS by accident when completing their annual confirmation, or updating FSP details. We suggest the FSPR include a double confirmation that the FSP is intending to remove the DRS before the DRS can, in fact, be removed. 

	text_807368112_0: See question 64 above
	text_807368167_0: 
	text_807368227_0: 
	text_807358114_0: See question 64 above
	text_807369191_0: See question 64 above

	text_807369265_0: Effectively, all FSPs which deal directly with consumers must belong to an approved DRS.

Unfortunately, however, we understand that there are still some businesses and, in particular, third tier lenders which remain unregistered and do not belong to an approved scheme. Consumers have no rights of redress against them except through the courts. The FMA needs to actively monitor and prosecute these businesses.

	text_807369320_0: The framework set out in the FSP Act is appropriate.  However, if important aspects required of a DRS are not set out in the statute, variations can emerge that create distinctions between the approved schemes e.g. monetary jurisdiction. It is important the approved schemes are all seen to be substantially the same in terms of structure and compliance.
	text_807369842_0: The framework set out in the FSP Act, of providing an annual report to the Minister and 5 yearly independent reviews, is appropriate.  
	text_807369902_0: The existence of multiple schemes is not necessarily a driving factor in making sure the DRSs remain efficient and membership fees are controlled.  It is an easy means of justifying the existence of multiple schemes and competition.

The underlying principle of "efficiency", as required of an approved scheme by the FSP Act, is that the DRS keeps track of complaints, ensuring they are dealt with by the appropriate process, with regular reviews of the DRS’s performance.

Efficiency has more to do with the scheme's reputation, the skill and knowledge of the scheme's staff, and the level of professionalism brought to handling the complaints.  

Members will generally indicate to a DRS that the fees charged are either set at the right level, or are too high (rather than too low). Given that the ISO Scheme provided a dispute resolution service before there were multiple schemes and had no issues with funding, our experience shows that this has not changed with the creation of multiple schemes.

	text_807369942_0: The jurisdictional limit should be raised to $350,000, which is reasonable in light of the increase in the District Court’s monetary threshold. We agree that the rationale behind the requirement that all FSPs need to be members of a DRS means the monetary threshold should keep pace with the District Court to ensure there is no gap in consumers’ access to justice.

While we understand the drivers behind considering an increase in the DRSs’ monetary thresholds in relation to earthquake claims of up to $350,000, we do not agree that the proposal should be limited to insurance claims relating to real property.  That would still result in a “gap” between DRSs’ jurisdiction and the District Court in respect of other claims.  It is a logical extension to the DRSs’ jurisdiction to have one limit for all insurance claims (and all other complaints to the ISO Scheme) where the dispute is over a lump sum award e.g. if the proposal only covers real property, life and trauma insurance claims of over $200,000 could be excluded from jurisdiction.

	text_807369995_0: We agree that additional requirements should be considered to ensure all FSPs are able to pay compensation to consumers.  Where an FSP remains solvent, there are remedies available to the consumer through the courts.  However, where an FSP is insolvent, a DRS has no ability to make a decision in respect of compensation and to have any confidence it can, or will be paid.   PI insurance would be a good start, but does not always cover an FSP's negligence, and that might well be the reason for the decision in respect of compensation.
	text_807358115_0: See question 64 above
	text_807370316_0: See question 64 above
	text_807371853_0: Misuse of the FSPR by offshore FSPs is a significant risk to New Zealand’s reputation.  We have already had complaints about offshore entities which have no bona fide complaints processes and we have had to terminate their membership of the ISO Scheme.   A better means of assessment of the entities is required, prior to allowing them to register.  Those which do not meet the required standard should not be allowed to register on the FSPR.
	text_807371872_0: See question 64 above
	text_807371954_0: In the Report to the Minister of Consumer Affairs prepared by MBIE in 2013 (“MBIE report”), it was recommended that the effectiveness of the dispute resolution process could be improved with an “increased focus ... put on improving consumer awareness and understanding the role of the [Dispute Resolution Schemes (‘DRSs’)]” (para. 45, MBIE report).

There was also an observation that “having four schemes adds complexity to the dispute resolution process.   This may be an additional hurdle, particularly for vulnerable consumers.  DRSs and consumer organisations’ views were that four sets of administration in a relatively small market is not cost effective.  DRSs were of the view that they should not compete for the same FSPs and having fewer schemes would make rulings more consistent” (para. 46, MBIE report).

The ISO Scheme’s experience is that this type of complexity arising from multiple competing schemes does exist and can hinder a consumer’s access to redress, as seen in the following example:

An enquiry was made by a consumer who had taken out a loan to buy a car with finance company X and, at the same time, purchased loan repayment insurance from insurer Z.  The customer rang the ISO Scheme, because her car was being repossessed.  This had happened because she had been sick, unable to work, insurer Z had declined her claim and she had been unable to keep up with the loan repayments.  The customer understood that company X was entitled to repossess the car, because she had not made the repayments; however, she strongly believed insurer Z should have paid the claim.  Company X was a member of FSCL and insurer Z was a member of the ISO Scheme.  FSCL was contacted to see whether it would be prepared to contact its member, company X, to ask if it would stop the repossession until the complaint against insurer Z had been resolved.  FSCL declined to become involved. If company X and insurer Z had both been members of the ISO Scheme, we may have been able to provide assistance to the consumer.  However, the consumer decided not to pursue her complaint against insurer Z because, by that time, even if the complaint had been upheld, the car would have been repossessed by company X.

In January 2012, a guide was published for The World Bank by David Thomas (formerly the Banking Ombudsman and, later, Principal Ombudsman for the Financial Ombudsman Service, United Kingdom) and Francis Frizon (the French Insurance Mediator), “Resolving disputes between consumers and financial businesses: Fundamentals for a financial ombudsman”(“the World Bank report”).  The authors discussed the coverage of a financial Ombudsman and the fact that creating an Ombudsman scheme for a particular sector might be easier to start with.  This is of course what happened in the United Kingdom, Ireland, Australia and New Zealand, with the Banking Ombudsman Scheme (“BOS”) set up here in 1992 and the ISO Scheme set up in 1995 – both initially as voluntary schemes for banking and insurance respectively.  

This was followed by the authors looking at the growing trend of bringing the sectors together into a single financial Ombudsman scheme which “covers all financial services [and] offers economies of scale and flexibility when workload swings between different financial sectors [and it] is also simpler for consumers to understand” (at page 38, the World Bank report).  

The authors then specifically commented on competition (at pages 38-39, the World Bank report), as follows:
 
"A few countries have the unusual idea of 'competitive' ombudsmen, where - subject to specified minimum standards - the financial industry is able to choose between two or more competing financial ombudsmen.

Such a choice presents severe risks to independence and impartiality - because financial businesses may favour the ombudsman they consider likely to give businesses the best deal.

It overlooks the role of financial ombudsmen as an alternative to the courts and creates one-sided competition - because, unlike the financial businesses, the consumers are not given any choice of ombudsman.  See the ANZOA document in annex H."
 

The “ANZOA document” referred to is the policy statement (“ANZOA’s policy statement”) endorsed by the Members of the Australian and New Zealand Ombudsman Association (“ANZOA”) regarding “Competition among Ombudsman offices” (www.anzoa.com.au).

ANZOA believes that competition among “Ombudsman offices runs counter to [the] principles [of independence, accessibility, fairness, efficiency, effectiveness and accountability]” and ANZOA’s position is that “there should be only one external dispute resolution (EDR) Ombudsman’s office for any industry or service area”, for the following reasons:

 "Competition in Ombudsman offices is most likely to impact on industry Ombudsmen, and is considered inefficient and undesirable on a range of policy levels:
-  It is not in the interests of consumers/citizens or their advocates, as it may not be clear where to take complaints or which is the most appropriate service to deal with particular issues.
-  It is likely to add unnecessary and inefficient costs to Ombudsman services, e.g. inefficient duplication of infrastructure/resources/services/information systems, mechanisms to establish a 'common door' approach, and the need to provide information to consumers about different offices.
-  It may lead to manipulation of dispute resolution services, differing standards, and inconsistencies in decision making which could be adverse for consumers and participating organisations.
-  Poor performing organisations may choose to join an alternative office that they believe is not as rigorous in its approach to complaints.
-  An office may focus more on participating organisations rather than on complainants or consumers in order to keep or grow its membership.
-  Where offices are subject to regulatory approval and/or other regulatory mechanisms, regulators may need to set up separate reporting and communication systems for different offices, potentially about the same issues.
-  The value of the Ombudsman's office as a source of information and analysis to contribute to the ongoing improvement of an industry or service area will be diluted, to the detriment of consumers, service providers and the wider community."
 
In May 2012, The Navigator Company Pty Limited (a company based in Melbourne, Australia, which has extensive experience of reviewing Ombudsman schemes in Australia, New Zealand and Canada) published the “Independent Review Credit Ombudsman Service Limited [(‘COSL’)] Report” (“COSL report”), in which observations were made about competition in financial dispute resolution in Australia (at pages 16-17, COSL report), as follows:

 "The first challenge is to properly understand the nature of competition in this particular multi-stakeholder environment.

First, this is not competition as it is normally thought of as applying in a free market.  In industry EDR, there are three 'customers': the funder (member); the consumer; and the public interest (voiced through the regulator).  Each of whom has clearly distinct interests and conceptions of quality.

Second, there is also only one funder, the member firm, and in the normal course of day-to-day business only the member firm has the free market option of weighing up price and quality and optimising their outcomes through choice.

Individual consumers must accept whichever EDR service their financial services provider chooses.  The risk for consumers is that competition will result in the 'winner' being the EDR service provider that costs financial services providers the least (in fees, administration and in recommended compensation).  But an EDR service provider that 'wins' on these terms also incurs substantial risks - the risk that frequent users of the services such as financial counsellors and legal aid lawyers will air their dissatisfaction publicly and with the regulator, undermining the scheme's reputation and position.

We do not think these are trivial or remote risks.  Ultimately, the regulator will have no choice but to impose greater and more specific regulatory standards, or in a more extreme case, force a merger of the competing schemes or swallow both schemes into a statutory scheme like that in the UK.  (We note that competition in EDR is not universally supported.  It has recently been criticised by the World Bank and by the Australian and New Zealand Ombudsman Association (ANZOA) and the Consumer Submission to the COSL Review includes argument that one scheme would be preferable to the current two scheme environment.)
...

It should also be noted that these are not only long-term issues. The presence of competition is a powerful influencer of organisational behaviour - often in subtle and unacknowledged ways."
 
It appears to be a reasonably widely held view, internationally, that competition in dispute resolution is not universally supported - for the reasons stated in the World Bank report, the ANZOA policy statement and commented on in the COSL report.  

Fundamentally, competition in dispute resolution is seen to have advantages for the scheme members and disadvantages for consumers.  Competition in the New Zealand financial sector allows forum shopping i.e. the financial service provider (“FSP”) can choose the DRS, depending on price and complaint outcomes e.g. the few insurers which left the ISO Scheme in 2010 did so because they had received adverse decisions with which they disagreed.  Consumers are disadvantaged, because it is harder for them to ascertain which DRS is responsible for handling their complaint.  In accordance with the MBIE report, “this is an additional hurdle for getting access to redress and it makes it harder for consumers to navigate the system” (para. 66, MBIE report).

In the financial sector, there are 4 DRSs: the ISO Scheme, BOS, FSCL and FDR. There are only 2 Ombudsman schemes which have been offering consumers free dispute resolution services successfully for over 20 years.  The BOS is the only scheme which still provides services for a particular sector, while the other 3 DRSs provide a dispute resolution service for all FSPs.  It should also be noted that FDR is not the same as the other 3 schemes; it is a Crown-owned entity and a “for profit” scheme, as opposed to a “not for profit” scheme like the other 3 DRSs - which is understood to mean that the object of the office is a public purpose (the resolution of complaints) and not commercial gain. 

The idea, that a “potentially positive feature of having multiple schemes” is “lower fees” and “innovative and improved service levels” for FSP members, is fundamentally flawed; the focus should be on the purpose of Part 3 of the FSP Act, which is to promote confidence in FSPs by improving consumers’ access to redress through dispute resolution.   Given the purpose of Part 3, the material consideration is consumers’ effective access to redress, not the potential benefits for FSPs.  

Moreover, the suggestion that there are “benefits of a multiple scheme structure” is not based on empirical evidence.  Having multiple schemes is inefficient and undesirable. Other mechanisms can and should be used in preference to competition to ensure the dispute resolution service is operating effectively, including: “appropriate governance arrangements, independent reviews, public reporting, effective self-regulatory and/or regulatory mechanisms, benchmarking, formal or informal peer reviews, and scrutiny through avenues such as ANZOA” (ANZOA’s policy statement). 
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